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IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG LOCAL DIVISION, JOHANNESBURG 

 

CASE NO:  40390/2020 

DATE:  2022-09-23   

 

 

 

 

In  the matter  between  10 

 

HLANO FINANCIAL SERVICES  Appl icant  

and 

MEC HUMAN SETTLEMENT GAUTENG  Respondent  

 

J U D G M E N T   

LEAVE TO APPEAL 

 
VICTOR AJ :   Th is  i s  an  ex t raord inary  appl ica t ion  for  leave 

to  appeal .   Essent ia l l y  a new case is  p resented on appeal .   20 

I t  is  cor rec t  tha t  en  passant  in  the  answer ing  a ff idavi t  the  

appl icant  ment ioned tha t  the  process agreement  was not  

va l id ,  because the Min is ter  d id  no t  s ign i t .   I  wi l l  deal  wi th  

the  fac tual  s i tua t ion  shor t l y.   The basis  of  the  appl ica t ion  

fo r  the leave to appeal  o f  the  judgment da ted 19 May 2022 
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inc ludes the  fo l lowing.   

 The cour t  fa i led  to mero motu  ra ise  the  non- jo inder  

of  the  Min ister  o f  Human Set t lements  and the  cour t  found 

tha t  the  Nat ional  Department  of  Human Set t lements  

approved the  process agreement  and such f ind ing  could  not  

be  made in  the  absence o f  the Min is ter  or  those in  the  

Nat ional  Depar tment of  Human Set t lements  who had 

author i ty  to  do so .   

 In  te rms o f  the Housing Act  107/1997 ,  a  fu r ther  

basis  fo r  the  leave to  ap peal  i s  tha t  the  cour t  found tha t  the  10 

process agreement  superseded the Nat ional  Housing Cod es 

of  2000 and 2009.   

 The cour t  a lso  erred in  the  absence o f  a  

conf i rmatory a ff idavi t  by Ms Van der  Westhuizen that  there  

were no er rors in  the l i s t  and the court  r e jec ted her  f ind ing 

because o f  the  absence o f  a  conf i rmatory  a ff idavi t .    

 The fur ther  ground of  appeal  is  tha t  the  cour t  found 

tha t  the  Nat ional  Depar tment  o f  Human S et t lements  had 

approved the  process agreement  and d id  no t  objec t  to  the 

Hlano Cla ims.   20 

 In  addi t ion ,  i t  was only  the  Min is ter  who could  

determine nat ional  pol i cy  in  respect  o f  housing and tha t  

Depar tment that  a l loca tes  funds.   The cour t  a lso er red 

because i t  fa i led  to  f ind  that  the  process agreement  was 

unlawfu l l y  en tered in to .   Because the Na t ional  Depar tment 
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of  Human Set t lements  had a  substant ia l  in te res t  in  the  

subject  mat ter  and th is  was a  cont ravent ion  o f  Sect ion  100 

of  the  Const i tu t ion.   

 The f i rs t  po in t  to  be  made is  tha t  i t  i s  no t  fo r  the  cour t  to  

make a  case fo r  the  l i t igants .   The par t icu lar  point  o f  the  

unlawfu lness of  the  agreement  as  ind ica ted was real ly  

re ferred  to  in  passing .   Whi ls t  there  are  c i rcumstances 

where  i t  i s  appropr ia te  for  the  cour t  to  mero motu  order  a  

jo inder i t  must  on ly do so where  i t  i s  mater ia l  and where the  

sa feguard o f  an  in teres t  o f  an  in teres ted par ty i s  no t  10 

adjo ined.  

 In  the  case o f  Madibeng Local  Mun ic ipal i ty  v  Eskom 

Hold ings Ltd  and others  2018 (1)  SA 1  (CC)  i t  is  t r i te  tha t  a t  

common law,  (91)  have an inherent  power to  order  jo inder 

of  par t ies  where  i t  i s  necessary  to  do  so .   Even where  there  

is  no  substant ive  appl ica t ion  fo r  jo inder.    

 A cour t  could  mero motu  ra ises  a  quest ion  of  

jo inder to  safeguard the  in terest  of  a  necessary  par ty  and 

decl ine  to  hear  a  mat ter  unt i l  jo inder  has been a ffec ted.   

This  is  consis ten t  wi th  the  const i tu t ion .    20 

 The law on jo inder  i s  wel l  se t t led .   No cour t  can 

make f ind ings adverse to  a  person’s in teres t  wi thout  tha t  

person f i rs t  be ing  a  par ty  to  the  proceedings before  i t .   The 

purpose o f  th is  requi rement i s  to  ensure  tha t  the  person in  

quest ion  knows of  the  compla ints  so  tha t  they can enl is t  
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counsel  and gather  ev idence in  suppor t  o f  the i r  posi t ion  

and, prepare themselves adequate ly  in  the knowledge tha t  

there  are  persona l  consequences.   Al l  o f  these ent i t lements 

are  fundamenta l  to  ensur ing  tha t  potent ia l  r igh ts to  f reedom 

and secur i ty  of  the  person are in  the end not  arb i t ra r i l y  

depr ived.    

 The appl icant  in  th is  matter  brought  an  appl ica t ion  

fo r  condonat ion  for  the  la te  serv ice  and f i l i ng  o f  i ts  

appl ica t ion  fo r  leave to appeal .   I t  i s  no t  persuaded tha t  i t  i s  

necessary  but  does ex abudante  caute la .   10 

 The appl icat ion for  condonat ion  ar ises pursuant to  

a not ice in  te rms of  Uni form Rule  30 (2)  (b )  launched by the  

Respondent  in  th is  appeal .    

 I t  be ing  an i r regular  s tep  by  not  comp ly ing  to  the  

requi rements  as se t  ou t  in  Uni form Rule  49 (1)  (b )  when i t  

de l i vered a  not ice of  appl ica t ion  for  leave to appeal  under  

the abovement ioned case number af te r  the  t ime per iod as 

recorded in  Rule  49 (1)  (b )  had e lapsed.   

 The appl icant  se ts  ou t  in  g reat  deta i l  why i t  was 

la te .   In  essence the  appl icant ’s  case is  that  the  fa i lure  of  a  20 

s igned wr i t ten  judgment  wi th  the  reasons meant  tha t  the  

appl icant  could not  p repare proper ly  nor  launch an appeal .   

The appl icant  fo r  condonat ion  se ts  ou t  the  var ious a t tempts 

tha t  i t  made to fo l low up wi th Judge Vic tor ’s  secretary.   

 About  the  s igned wr i t ten  judgment .   I t  i s  t r i te  tha t  
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an appeal  l ies  agains t  an  order  and not  the  reasons fo r  a 

judgment .   But  be  tha t  as i t  may i t  seems tha t  the appl icant  

was under  a  misunders tanding that  i t  had to  wai t  fo r  s igned 

reasons before  i t  could launch an appeal .   

 I t  d id  not  see the  necessi ty  to  even launch the  

appeal  agains t  the  order  and then sta te  in  that  not ice o f  

appeal  tha t  once the wr i t ten reasons ,  s igned wr i t ten  

reasons have been made avai lab le i t  wi l l  seek leave to  

ampl i fy  the  appea l .   

 I t  must be born in  mind that  at  the  t ime tha t  the  10 

judgment  was handed down fu l l  reasons were g iven.   I  th ink  

the  judgment  took approximate ly  an  hour  or  thereabouts  and 

i t  would  seem that  the  appl icant  was not  sat is f ied  tha t  i t  had 

the  reasons.   

 The appl icant  submi ts tha t  i ts  p rospects  of  success 

is  another  reason why the  cour t  should  grant  condonat ion .   

In  par t i cu la r,  the  cour t  er red in  re la t ion  to the  non - jo inder 

and lack  o f  author i ty  poin t  in  re lat ion to  the Process  

Agreement .   

 In  i ts  condonat ion appl icat ion i t  then repeats the  20 

grounds of  appea l  wi th  some ampl i f i ca t ion .   In  the  heads o f  

arguments  in  suppor t  o f  the  condonat ion  counsel  Mr  Ram 

SC submi t ted  shor t  heads and stated tha t  in  the  mat ter  of  

Strategic  L iquor Serv ices v Mvumbi  NO and o thers  2010 (2)  

SA 92 (SC)  tha t  the  wr i t ten  reasons are  ind ispensab le in  the  
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appeal  process.   Wel l  having  perused tha t  case the  fac ts  in  

th is  case are comple te ly  d i ffe rent  and d ist inguishable.   The 

appl i cant  a lso  re l ied  on the fac t  tha t  i t  had made every  

endeavour  to  obta in  the  wr i t ten judgment and re fer red to a  

number of  cases i t  is  inc luding Amalgamated Engineer ing  

Union vs  min is ter  o f  Labour  1949 (3)  SA 637 (A)  659 and a  

number  o f  o ther  cases.  None o f  the  cases re ferred  to  are  on 

poin t  o f  condonat ion  in  re la t ion  to  the  fac ts  in  th is  case.    

 The submission is  tha t  the judgment  erred  to  the  

ex tent  tha t  the  prospects  o f  success on appeal  a re so  h igh  10 

tha t  the  court  should  grant  condonat ion.   I  have conside red 

the  arguments  by  Mr  Elo ff  SC and Mr  Ram SC and i t  is  c lear  

to  me that  in  dea l ing  wi th  the  reason for  the  delay  i t  could  

be tha t  the appl icant  was under  a misapprehension as to  

what  i ts  dut ies  were  and there  is  no  exact  case in  poin t  

where  a  condonat ion  appl ica t ion  can succeed s imply  

because the  s igned wr i t ten reasons were  not  avai lab le ,  

despi te  the  fac t  tha t  fu l l  reasons were g iven at  the t ime tha t  

the ora l  judgment  was handed down.   I  have considered the  

submissions and I  am going to grant  condonat ion because 20 

th is  matter  must come to  an end.   But  no t  on  the basis  o f  

the prospects  o f  success.   But  on the basis  that  there might  

have been a  misapprehension on the  par t  o f  the  appl icant ’s  

legal  team that  one had to  wai t  fo r  wr i t ten  reasons.   I t  i s  

c lear  f rom the cases that  were pro ffe red by  the appl icant  
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tha t  there is  no such law in  point .   The case of  Stra tegic  

L iquor  serv ices i s  comple te ly  d is t inguishable.    

 Now, in  re la t ion  to the  reasons for  leave to appeal  I  

have a l ready re ferred  to  them in  fu l l .   I  now  deal  wi th  the  

fac ts .   In  the  answer ing  a ff idavi t  and th is  as  submit ted  by  

Mr  Elo ff  shows the  cont radic t ion  in  the  appl icant ’s  case i f  

one has regard  to the  a ff idavi t ,  the answer ing  a ff idavi t  and 

i t  a lso  s tood as the  founding a ff idavi t  in  the  counter  

appl i ca t ion .    

 The deponent  states  very  c lear ly  tha t  Ms Pundi le  10 

Mbanjswa is  duly  author ised to oppose the  appl ica t ion  for  

the  Department  o f  Human set t lements ,  and she is  the head 

of  the  Depar tment .   

 She sta tes  tha t  the  appl icant  pers is ts  in  i ts  

content ion  tha t  the Exper t ’s  award should  be se t  as ide .   In  

addi t ion ,  the  award  should  not  be  declared f ina l  and b inding  

as  contempla ted in  Clause 7 .7 .1  of  the  Process Agreement .   

 She basis  th is  on  what she descr ibes as a  mani fes t  

er ror  ar is ing f rom the defaul t  ru l ing .   She sta tes tha t  the  

Fi rst  Respondent  i s  amenable  to  engaging the  appl icant  on  20 

re turn ing  to  the  d ispute  resolut ion  process under  the  

process agreement .   This  could  mean tha t  the  mat ter  i s  

re ferred e i ther  to  the Second Respondent o r  they can 

agree,  a  new appoin tment  of  a  new exper t .   She se ts  ou t  a  

h is tory  o f  th is  matter  and nowhere does she seek to  rect i fy  
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the process agreement  or  ask  the court  to  se t  as ide  the  

process agreement .   

 Despi te  the  fac t  tha t  the appl icant  now argues tha t  

the process agreement i s  complete ly  unlawfu l  because of  

the non- jo inder and essent ia l ly  tha t  the cour t  has in ter fe red 

wi th  the  housing pol icy.   

 

The background h is tory  in  br ie f  descr ibes that  in  the  ear ly  

1990’s  there  was an increase in  the  number  o f  home  loan 

defaul ters .   10 

 This  was a  d i rec t  resul t  o f  the  pol i t i ca l  s i tua t ion  

prevai l ing  at  the  t ime  and in  order  to  amel iora te  and 

normal ise  the  house and cred i t  market  the  nat ional  

Depar tment o f  Human Sett lements wi th  Min is ter  Slovo at  the  

t ime concluded a  Record o f  Understanding (ROU) wi th  the  

ers twhi le  associa t ion  o f  mor tgage lenders ,  t he  predecessor  

to  the  banking associa t ion  of  South Afr ica.   So c lear ly  the 

ROU was done and concluded a t  the instance of  the  

min is ter.    

 In  1995 the  ROU const i tu ted  jo in t  and s imul taneous  20 

ac t ion  by the par t ies  in  the  publ ic  sector.  The State  

negot ia ted  wi th  the  Associa t ion  of  Bankers  to  resume loan 

act iv i t ies .  At  the t ime there  were  at  least  30  000 loans on 

mortgageable proper t ies .   The impact  o f  the f i rs t  ROU was 

to  en t i t le  cer ta in  consumers  to  the  r e locat ion  assistance 
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and la ter  i t  began to appear tha t  i t  was necessary  to  rev ise  

the ROU and in  1998 i t  was revised and re fer red to  as the  

New Deal .  Where  the  lenders  were  not  par t  o f  the  banking  

counsel  the  Min is ter  a t  tha t  t ime a lso  took in to  account  th a t  

the  s i tua t ion  should be amel iorated  for  those lenders  

outs ide the  Banking Associa t ion .    

 The impor t  o f  the  New Deal  made i t  c lear  tha t  the  

or ig inal l y  agreed ROU dated 1995 s t i l l  appl ied  to  those 

lenders  and borrowers  such as Hlano .  

 In  terms of  the 200 0 Housing Code,  which  10 

incorpora ted the 1995 ROU and i ts  p redecessor Kayale th u  a  

company which  changed i ts  name to Hlano Financia l  

Serv ices Pty  L td .   

 The Min is ter  made i t  c lear  that  Hlano would be 

t reated in  as  a l l  the  o ther  lenders to  pro tect  the i r  in te re s ts  

and to  s tabi l i se  the  housing market .   Hlano then approached 

the  Nat ional  Department o f  Human Sett lements  to  in tervene.  

 The Nat ional  Depar tment  of  Human Set t lements  has 

a lso  not  opposed  Gauteng Province f rom f ina l is ing  the  r ing  

fenced c la ims o f  Hlano.   To  fac i l i ta te  th is  the  Gauteng 20 

Depar tment  of  Human set t lements  concluded the  Process 

Agreement  wi th  H lano in  2017.    

 Pol icy  was d iscussed and i t  was assented to  by  the  

MEC.  I t  was a  specia l  d ispensat ion  to Hlano to  benef i t  the 

d isestabl ished South  Af r i can Housing Trust  Fund who were  
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borrowers  that  held  loans wi th  H lano and the  pol icy  was 

at tached and there  were  some urg ing by MECs Matshi te le  

and Mai la  to  in te rvene to  ensure the  gra n t ing  o f  the  

re locat ion  assistance in  respect  o f  the  Hlano por t fo l io .   

 Throughout the h is to ry  tha t  I  have re fer red to the  

appl icant  now argues tha t  the  Process Agreement  was not  

agreed to  by  the  Nat ional  Min ister.   

 In  that  answer ing  a ff idavi t  i t  was s imply  a  re ference  

in  passing but  i s  c lear  tha t  the app l icant  accepted that  t here  

was a  proper  process agreement in  p lace and i t  was lawfu l .    10 

 But i t  d isputed the  defaul t  o rder  tha t  was granted 

by  the  expert .   I  have a l ready deal t  wi th  the  fac t  in  the  main  

judgment  that  the  appl icant  s imply  d id  not  turn  up to  th e  

Exper t ’s  hear ing  hence the  reason fo r  the  defaul t  o rder.   In  

addi t ion ,  I  take in to account tha t  af ter  the grant  o f  the  

defaul t  order  the  appl icant  was granted another  two weeks 

in  which  to  d ispute  the  award  and the  documenta t ion  made 

avai lab le  to  the Expert  by  the  respondent .   I t  turned out  tha t  

the appl icant  was less than f rank about  the i r  s taff  

avai lab i l i ty  to  a t tend the  meet ings and th is  was evident  f rom 20 

the  b l ind  copy sent  to  the  respondent  by  the  appl icant ’s  

s ta ff  member.   

 The appl icant  now asserts tha t  the amount c la imed  

is  no t  due and payable and o f  course tha t  there were major  

problems wi th the L is t  and there fore the cour t  should not  
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uphold  the  order  granted by the  Exper t .    

 In  the  answer ing  a ff idavi t  to  the  counter  appl icat ion  

the  respondent  sta tes  a t  Paragraph 16 6 in  response to  

Paragraph 50,  wh ich  sta tes  tha t  the Nat ional  Depar tment o f  

Housing has a lso  not  opposed to  the  Province f ina l i s ing  the  

r ing- fenced  c la ims o f  Hlano  an conceded tha t  to  fac i l i ta te  

th is ,  the Gauteng Department  concluded the  Process 

Agreement .   In  response the  Respondent s ta tes  tha t  the  

appl icant  real l y  admi ts  tha t  the  process agreement  was 

concluded wi th  the approval  o f  the  Nat ional  Depar tment  two 10 

years  af ter  i t  rece ived the  or ig inal  L is t .    

 The respondent  a lso  sta tes  that  the  Nat ional  

Depar tment  approved the  process agreement and i t  i s  se l f -

ev ident  tha t  i t  a lso  sat is f ied  i tse l f  wi th  the content  o f  the  

Hlano c la ims.  This  i s  cor robora ted by the  Nat ional  

Depar tment  making a  fur ther  budget  a l loca t ion  of  

R200 000 000.00 avai lab le  to  the  Depar tmen t  and the  

Nat ional  Depar tment  must have accepted tha t  s i tuat ion by 

making fu r ther  monies  avai lab le.   

 I t  does not  behove the appl icant  to  now s ta te  tha t  20 

the  Process Agreement  i s  comple te ly  unlawfu l .   In  re lat ion  

to  the a l legat ions made in  the app l icant ’s  p aragraph 51 to  

53 ,  in  those paragraphs i t  i s  where the  appl icant  refers  to  

the  fac t  tha t  the  specia l  d ispensat ion  was granted to  Hlano 

because o f  the  d isestabl ishment o f  the  South  Afr ican  
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Housing Trust  Fund.    

 In  response the Respondent sta tes tha t  the  

appl icant  admi ts  the  pol icy  d i rec t ive,  a l though i t  purpor ts  to  

hal f -hear tedly  d ispute i ts  legal  e ff i cacy.   

 I t  now al leges tha t  the permission  o f  the Min is ter  or  

the  Nat ional  Depar tment  was requi red .   This  par t i cu lar  

aspect  now forms an important  basis  o f  th e  appeal .    

 The respondent  s ta tes  in  the  aff idavi t  that  the  2000  

Housing Code imposed a  s ta tu tory obl igat ion on the  

appl icant  and i t  a fforded two coro l la ry  r igh ts  to  both  the  10 

appl icant  and the borrowers.   Borrowers were  g iven secur i ty  

of  housing as  they were g iven the  r ight  to  a  r igh t -s ize  thei r  

property  to  be  wi th in  the i r  means.  I t  i s  qui te  c lear  tha t  the 

Gauteng Depar tment  had the  r ight  to  assess tha t  and the  

respondent was g iven the  r igh t  to  be paid  by the  appl icant  i f  

i t  fa i led  to  provide a  r ight  s ized  house to  a  bor rower  by  h is  

or  her  65 t h  b i r thday.   This  in troduced the  age l imi tat ion  in  

respect  o f  which the  e lder ly  could not  be  evic ted .    

 In  Chapter  7 .4 .4  of  the  2000 housing code the  MEC 

pol icy  was enacted dur ing  1  December  2017 under  the name 20 

of  Specia l  Gauteng Depar tment  of  Human Set t lements  and 

Specia l  Dispensat ion  to  benef i t  v ic t ims o f  the  d isestabl ished 

South  Afr ican Housing Trust  Fund.    

 The  age cr i te r ia  deviat ion  cr i te r ion  was ent renched  

by the  amended MEC pol icy  conceded tha t  i t  would not  be 
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able  to  provide  r igh t -  s iz ing  proper t ies  to  the  borrowers  and 

tha t  th is  would  no longer be  a  requi rement.    

 The age cr i te r ia  were  not  a  requi rement  for  the  

Banking  Associa t ion  deal .   The Respondent there fore  

c la imed tha t  i t  was ent i t led  to  payment  of  a l l  borrowers ’ 

ob l iga t ions for  the  re locat ion  assis tance  benef i ts  wi thout  the  

need to wai t  for  the i r  65 t h  b i r thday.   

 This legal  poin t  which has now been ra ised that  the  

MEC of  Gauteng tha t  i t  had no author i ty  to  en ter  in to the  

Process Agreement  must  be  assessed agains t  the  10 

leg is la t i ve  f ramework .   

 In  te rms of  the Housing Act  107 o f  1997 the genera l  

pr inc ip le  appl icab le to  housing development  i s  p rovided fo r  

in  Sect ion  2  (1)  (e)  ( i v) .   The Sta te  deemed i t  necessary for  

the  effect ive  funct ion ing  of  the  housing m arket  i t  had to 

level  the p lay ing  f ie lds in  order  to  achieve equi table  access 

fo r  a l l  in  the market .   I t  was a lso  a imed a t  prohib i t ing unfa i r  

d iscr iminat ion  on the  var ious grounds .   In  terms o f  Sect ion 

3 o f  the Housing Act  i t  i s  c lear  tha t  the  Min ister  pur suant to  

the  dut ies  imposed upon h im in  subsect ions (1)  and (2)  tha t  20 

he may a l loca te funds for  na t iona l  housing to provide  to  

provinc ia l  governance.   

 This inc luded funds fo r  nat ional  housing programs 

and tha t  a lso  inc luded munic ipal i t ies .   The Min ister  was a lso  

empowered to  take any s teps reasonably  necessary  to  
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create  an envi ronment conducive to enabl ing  provinc ia l  and 

local  governments ,  the pr iva te  sector,  communi t ies  and 

ind iv iduals to  achieve thei r  respect ive goals  in  respect  o f  

housing development  in  order  to  ensure  the e ffec t ive  

funct ion ing  o f  the  housing market .   

 In  te rms o f  Sect ion  (3)  (7)  every  provinc ia l  

government  and Munic ipal i ty  must  in  accordance wi th  the  

procedure determined by the  Min is ter  furn ish  such repor ts,  

re turns  and other  in fo rmat io n  as  the  Min ister  requ i res  fo r  

the  purposes of  th is  Act .   10 

 This i s  a  corrobora t ive fac t  that  the  Provincia l  

government  was obl iged  to render  proper repor ts .   In  those 

reports i t  would  have been c lear  tha t  the  MEC would  have 

ra ised the  quest ion  o f  the  H lano  l i t igat ion and the  

appl icant ’s  cur rent  asser t ion that  the  Process A greement  

was unlawfu l l y  concluded.   

 The powers  o f  the  Provincia l  Government do not  

end there .   I t  has to,  in  te rms of  Sect ion  7  o f  the  Act   

consul t  wi th  var ious organisa t ions ,  to  ensure  that  there  is  

proper provis ion  fo r  housing and to  st rengthen the  20 

capaci t ies  of  the  Province to  provide  such housing.   

 The fur ther  re levant  legal  f ramework is  found in  

Sect ion 12.   The Min is ter  may a l loca te money out  o f  the  

fund for  the purposes o f  f inancin g  the implementa t ion  in  a  

Province o f  any nat ional  housing program and any 
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Provincia l  housing program which  is  consis tent  wi th  

Nat ional  Housing Pol ic ies .   

 In  te rms o f  Sect ion 12 (2)  (c)  and (d)  there must be  

accountabi l i ty,  inc luding  report ing  by  such o ff i cer  in  the  

provinc ia l  leg is la ture  on a l l  matte rs  a ffect ing  such funds.    

 This  inc ludes the manner in  which the  accounts  and  

records o f  such funds are to  be kept and deta i led annual  

s ta tements .   Now nowhere  d id the  Appl icant  pu t  up  those  

reports  tha t  i t  sent  to  the  Min is ter.  I t  must  fo l low tha t  

nowhere in  those reports  does the  appl icant  submi t  to  the  10 

Min is ter  as  now does that  the  ent i re  Process Agreement  i s  

unlawfu l .   I f  i t  had done so  then those reports  and he  

Min is ter ’s  response would  have been on recor d .  

 I t  a lso  bears  ment ion  tha t  there  is  provis ion  in  

Sect ion 14 regard ing  the  assets  and l iab i l i t ies  of  the  

Nat ional  Housing Board .   Whi ls t  not  being exact ly  in  poin t ,  

bu t  re levant the  Min is ter  made provis ion tha t  the r ights,  

l iab i l i t ies  and obl iga t ions of  the  fo rmer  board  r i s ing  out  o f  

any contrac t  in  connect ion  wi th  such pro jec t  o r  scheme 

passes to the  provinc ia l  housing development board .   So i f  20 

regard is  had to  the  Housing Act  the  promulgat ion of  the  

ROU and in  par t icu la r  tha t  the r ights o f  the  responde nt  were  

fu l l y  reserved and noth ing  changed fo r  them when the  New 

Deal  came in to  e ffec t .   

 The respondent  a lso  re l ied  on Sect ion  7 .4 .4  o f  
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Chapter  7  o f  the  Housing Subsidy Scheme.  Where  i t  i s  

made c lear  that  the  Provincia l  Board shal l  in  i ts  so le  and  

absolu te  d iscre t ion  determine which  ru les i t  wi l l  make 

re locat ion  assistance avai lab le .    

 That  i s  tha t  another  statu tory ind ica t ion that  the  

Provincia l  Housing Human Set t lements  Depar tment  had the  

necessary  author i ty  and power  to  en ter  in to the  Process  

Agreements .    

 Despi te  the  repeated submission  in  the  appl icat ion  

on the grounds fo r  leave to  appeal  i t  i s  c lear  to  me tha t  the  10 

Gauteng Human Sett lements Department had the  author i ty  

to  conclude the  Process Agreement .  This  i s  no t  a  case 

where  the  powers  o f  the  Nat iona l  Depar tment  of  Human 

set t lements  and the  Min ister  were  usurped.   In  addi t ion ,  in  

my v iew another  cour t  wi l l  no t  come to  a  d i f fe rent  

conclusion and in  the  resul t  the  appl ica t ion for  leave to 

appeal  is  d ismissed wi th costs .   As regards the  condonat ion  

appl ica t ion  that  par t  was granted but  i t  i s  unnecessary  fo r  

me to  make a  separa te  cost  order  on  tha t .  The respondent 

has been substant ia l l y  successfu l  in  opposing the 20 

appl ica t ion  fo r  leave to appeal .    

ORDER 

 

1.  The appl icat ion fo r  leave to  appeal  is  refused.   

2 .  The appl icant  shal l  pay the  costs  o f  th is  
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appl ica t ion .  

 

……………………… 

VICTOR J  

JUDGE OF THE HIGH COURT  

 Counsel for Applicant        Adv Ram SC 

Counsel for Respondent     Adv C Eloff SC 
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